August 1, 2016
The Honorable John B. King Jr.
Secretary of Education
U.S. Department of Education
400 Maryland Ave, SW
Washington, DC 20202
Re: Student Assistance General Provisions: Federal Perkins Loan Program, Federal
Family Education Loan Program, William D. Ford Federal Direct Loan Program, and
Teacher Education Assistance for College and Higher Education Grant Program (Docket
ID ED-2015-OPE-0103)
Dear Secretary King:
Americans for Financial Reform (“AFR”) appreciates this opportunity to comment on the abovementioned proposed rule (the “Proposed Rule”) by the Department of Education (the
“Department”). AFR is a coalition of more than 200 national, state, and local groups who have
come together to advocate for reform of the financial industry. Members of AFR include
consumer, civil rights, investor, retiree, community, labor, faith based, and business groups.1
I.

Introduction

As a coalition formed in the wake of the subprime mortgage crisis to lay the foundation for a
strong, stable, and ethical financial system, AFR is highly attuned to the similarities between the
subprime crisis and the recent crises in the for-profit education sector. In both cases, bad actors
specifically targeted vulnerable populations – veterans,2 minorities,3 and low-income people.4
Both used high-pressure sales tactics to push borrowers into high-interest loans with deceptive
terms. And both have armies of lobbyists to seek favorable regulatory treatment, 5 and receive
extensive taxpayer support in a variety of ways.6 But the abuses by for-profit schools is even more
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extreme in the sense that they are entirely dependent on government funding for their very
existence.
For-profit colleges also exploited the economic devastation that followed the bursting of the
housing bubble – where, according to Pew, Black wealth fell by more than half, and Latino
wealth fell by 66 percent7 – to increase enrollment from the ranks of the newly unemployed. In
internal documents obtained by the Department of Justice, Corinthian described its target
demographic as people who were “isolated” and “stuck.”8 This targeting worked: the biggest
increase in enrollment in for-profit schools came in the immediate wake of the crisis, from 20082009, when many Americans were feeling stuck. And many of these same communities targeted
in the subprime crisis were targeted once again by for-profit schools. Between 2004 and 2010,
Black enrollment in four-year for-profit schools jumped 264 percent (contrasted with just a 24
percent growth in black student enrollment in four-year public colleges during the same time
period).9 But as the Department knows, in too many cases, these institutions provided terrible
outcomes for their students. The National Bureau of Economic Research found that on average,
those who pursue Associate’s and Bachelor’s degrees at for-profit schools make less money after
they attend than they did before.10
With this Proposed Rule, the Department has a real opportunity to write a different ending to this
crisis, and to ensure that borrowers targeted by unscrupulous and illegal practices by their schools
have the chance to be made whole, and move on with their lives. Borrowers who attended schools
like Corinthian stare down serious consequences every day, from the burden of the debt itself, to
ruined credit that interferes with their ability to own or rent a home, to ongoing unemployment or
underemployment, to being hounded by debt collectors to repay loans foisted on them by schools
who broke the law. To take just one example, there are borrowers like Pamela Hunt, one of
members of the Debt Collective who met with Under Secretary Ted Mitchell in 2015.11 When her
landlord walked away from her home – which was equipped with a ramp for her wheelchairbound son – Hunt could not get a mortgage due to the high level of Corinthian debt she holds.12
She was evicted, and she and her family were homeless for many weeks, a displacement that
could have been avoided had her borrower defense application been approved sooner. Her
example is just one of hundreds of thousands of borrowers who live daily with the negative
consequences of debts owed to institutions that never should have received Title IV funding in the
first place.
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Consumer advocates, State attorneys general, and lawmakers alike have, since 2014, not only
called on the Department to provide automatic, group relief to the former Corinthian students
harmed by its illegal acts, but also urged the Department to develop a fair and efficient group
process for discharging debt moving forward.13 We appreciate the Department’s stated goal in the
Proposed Rule to “protect student loan borrowers from misleading, deceitful, and predatory
practices” and to provide “consistent, clear, fair, and transparent processes” for students seeking
debt relief. We believe that many of the processes outlined in the Proposed Rule provide an
opportunity to meet these goals. In particular, we are pleased to see the Department propose a
process for group-based, automatic discharges; the automatic granting of closed school discharges
in certain instances; language to end the use of mandatory, pre-dispute arbitration agreements at
schools that receive Federal financial aid funding; and warnings to students when loan repayment
rates at for-profit institutions are less than or equal to zero. However, we believe that there are
several changes that need to be made to the final rule in order to realize this potential.

II.

The Department should not repeal current rights by eliminating the ability to
pursue relief based on State law claims

The Proposed Rule creates a new, Federal standard for borrower defenses submitted for loans
disbursed after July 1, 2017.14 In the negotiated rulemaking, consumer, student, legal aid and
veterans’ advocates alike all urged the Department to ensure that any new Federal standard
represent a floor, not a ceiling, for pursuing borrower defenses. We are disappointed that the
Proposed Rule did not take these concerns into account, and instead eliminates borrower
defenses currently available under State law.
The preamble explains that the Department made this decision due to “difficulties in application
and interpretation of the current State law standard,”15 and because “an approach based on State
13
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law would present a significant burden for borrowers and Department officials to determine the
applicability and interpretation of States' laws”16 However, as the Department acknowledged in
the Proposed Rule, thousands of students have already applied for a defense to repayment using
the current State law standard.17 Thousands of these applications were generated by a web
application built by volunteers from the group the Debt Collective, which counts among its
members many borrowers who are former students of for-profit colleges.18 Further, the
Department itself is already going to have to determine the applicability of State laws as it
reviews the 26,603 applications submitted to date under the current standard.19
The Proposed Rule’s approach reduces the rights of borrowers in States with strong consumer
protection laws that protect consumers from unfair, deceptive, or abusive conduct, despite
requests by non-Federal negotiators to include these as an additional basis for a borrower
defense.20 The Department should be working to expand the rights of borrowers, not limiting their
rights to pursue relief. As California Attorney General Kamala Harris noted earlier this year, “Fair
and effective defense-to-repayment procedures [m]ust look to State law as a basis to assert a
defense.”21 Another letter sent in response to the Proposed Rule, led by Attorney General Harris
and co-signed by 16 other states and the District of Columbia also notes that the proposal is “an
unwelcome retreat from the Department’s 1995 regulations, which recognize violations of state
law as a basis for defense to repayment.”22 We urge the Department to ensure that the new
Federal standard is a floor, not a ceiling, and to retain the right to file borrower defenses based on
State claims.
III.

The Department should presume full relief

We are disappointed that the Department does not presume that defrauded students will receive
full relief. Students harmed by misrepresentations or by deceptive and illegal practices by their
schools can never get back the time they invested, or the wages they may have lost due to hours
spent in school. Further, the illegal conduct schools face through enforcement actions may be only
a subset of the fraudulent and deceptive acts that occurred.23 In addition, as attorneys general from
16

81 FR 39339.
81 FR 39335.
18
Karissa Mckelvey, Volunteer Coders Force The Dept Of Education To Actually Help Debtors, CIVICIST (July 6,
2015), http://civichall.org/civicist/what-the-dept-of-education-should-have-done-years-ago/.
19
Fourth Report of the Special Master for Borrower Defense to the Under Secretary, UNITED STATES DEPARTMENT
OF EDUCATION (June 29, 2016), http://www2.ed.gov/documents/press-releases/report-special-master-borrowerdefense-4.pdf.
20
81 FR 39339.
21
Attorney General Kamala D. Harris Calls on the Department of Education to Revise Regulations to Protect
Students Defrauded by Corinthian Colleges, STATE OF CALIFORNIA DEPARTMENT OF JUSTICE, OFFICE OF THE
ATTORNEY GENERAL (Feb. 25, 2016), https://oag.ca.gov/news/press-releases/attorney-general-kamala-d-harris-callsdepartment-education-revise-regulations.
22
Attorney General Kamala D. Harris, 16 states, and the District of Columbia, Call for More Student Loan Debt
Relief for Students Harmed by Predatory For-Profit Colleges, STATE OF CALIFORNIA DEPARTMENT OF JUSTICE,
OFFICE OF THE ATTORNEY GENERAL (Aug. 1, 2016), http://oag.ca.gov/news/press-releases/attorney-general-kamalad-harris-16-states-and-district-columbia-call-more.
23
The Department of Education and the California Attorney General pursued two joint enforcement actions against
Heald, and Everest and Wyotech, respectively. These two enforcement actions have served as the basis for the
former Corinthian students who have obtained relief to date. However, the Consumer Financial Protection Bureau
also received a default judgement in their lawsuit against Corinthian for predatory lending, and Corinthian also faced
17

4

17 States and the District of Columbia noted in their letter on the Proposed Rule, “Appendix A
erroneously affords a culpable school—already proven by the borrower to have egregiously
violated the law—the presumption that its education had at least some value to the borrower.”24
The Department should ensure that wronged borrowers are entitled to a full discharge of their
debt.
Insisting that there be a mechanism to provide only partial relief in the Proposed Rule creates the
potential to squeeze wronged borrowers once more, especially given the profits the Department of
Education makes off the student loan program,25 and the concerns outlined in the Proposed Rule
about taking “fiscal impact” into consideration when deciding on group claims.26
Further, the Proposed Rule’s Appendix A allows the Department official or hearing official to
determine the amount of relief a borrower obtains. Leaving the amount of relief up to these
officials means that there will not be consistent standards applied, and that borrowers may be
subject to different treatment depending on which official evaluates their application.
In addition, if the Department allows itself to only provide partial relief, it will reduce the
incentive the Borrower Defense rule provides to the Department itself, to ensure that they are
monitoring schools appropriately on the front end, and preventing scams from happening in the
first place.
IV.

Borrower Defense relief must include updates to consumer reporting agencies to
remove adverse credit reports

§ 685.222(i) of the Proposed Rule describes the relief obtained if a borrower defense is
approved, and seems to create ambiguity as to whether or not the Department will direct credit
rating agencies to remove adverse credit lines related to the discharged debts. § 685.222(i)(4)
states that the Secretary or the hearing official may, “as applicable,” afford additional relief to
borrowers with approved which:
includes, but is not limited to, one or both of the following: (i) Determining that the
borrower is not in default on the loan and is eligible to receive assistance under title IV of
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the Act. (ii) Updating reports to consumer reporting agencies to which the Secretary
previously made adverse credit reports with regard to the borrower's Direct Loan;27
This language is a departure from the language in the Direct Loan regulations for false
certification discharges, which states that “The Secretary reports the discharge under this section
to all consumer reporting agencies to which the Secretary previously reported the status of the
loan, so as to delete all adverse credit history assigned to the loan.”28 Negative credit reports
affect a borrowers’ ability to own or rent a home, access credit, government benefits, and
services, and in some States, can even affect their ability to find employment.29 We urge the
Department to adopt language that clarifies that any loan discharged through a borrower defense
will have any adverse credit history that exists deleted.
V.

Group Process for Borrower Defense
a. Fiscal Impact should not be a factor in a group process for borrower defense

During the negotiated rulemaking sessions, the Department noted that it had concerns about the
impact of the borrower defense rule on the “federal fisc.”30 In addition, the Proposed Rule
discusses taking “fiscal impact” into consideration when deciding on group claims.31 Current
borrower defense law entitles students to relief regardless of the fiscal impact. It is imperative
that there is no consideration of fiscal impact when it comes to provided harmed borrowers with
the relief they are entitled to. Taxpayers must be protected through the preventative medicine of
holding schools accountable up front, not by imposing even further penalties onto defrauded
borrowers seeking relief.
b. Create a formalized process for attorneys general and nonprofits to petition
for group relief, for both state and Federal claims
In the Proposed Rule, the Department acknowledges that at the negotiated rulemaking, nonFederal negotiators requested that state attorneys general and legal aid groups could request that
the Secretary initiate a group process, and that the Secretary be required to issue written
responses to those requests.32 In fact, such language was present in one of the negotiated
rulemaking proposals from Session 3, which read:
A state attorney general, state or Federal enforcement agency, or a nonprofit organization
that provides legal representation may submit a written request identifying a group of
borrowers for the Secretary to initiate the process described in either paragraphs (g) or (h)
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of this section. The Secretary will issue a written determination, within a reasonable
period of time, whether such a process, as appropriate, will be initiated.33
The reason the Department gives in the preamble for abandoning this formalized process is that
cooperation among the Department and outside entities is “more effective when it is conducted
through informal communication and contact.”34 We strongly disagree. There is nothing informal
about the debt incurred by students wronged by misrepresentations and other illegal practices. In
addition, there is a very formalized way that interest still accrues on the debts of the 19,398
former Corinthian students (and the 3,418 non-Corinthian students) who have already submitted
defense to repayment applications, but which the Department has not made a decision on.35
There is no reason to insist that law enforcement and legal aid groups use informal channels to
petition for consideration of group discharges, especially when the consequences for wronged
borrowers are so formal and so comprehensive. The Department must allow for formal, public
input by the public into the determination of group discharges, and the Department’s responses
to those requests must be transparent. It does not suit the public interest to route requests for
group relief through informal, opaque communications inaccessible by the general public. In
addition, the Department should accept written requests for group discharges based on both
Federal claims and State law violations.
VI.

No Statute of Limitations on unpaid or paid debts

We thank the Department for their recognition in the Proposed Rule that there should be no
statute of limitations on unpaid debts.36 This will ensure that any student harmed by
misrepresentations or breaches of contract at their school will have the ability to pursue the
Federal student loan discharges they are rightly owed. As was discussed extensively in the
negotiated rulemaking, and cited by the Department in the proposal, there is no limitation on “the
Department’s ability to collect on a Direct Loan until it is paid in full or discharged,”37 so if there
is no statute of limitation on the ability to collect on a Direct Loan, there shouldn’t be one on
borrower defenses. In addition, imposing a statute of limitations on repaid amounts creates a
perverse outcome where those who default on their loans are eligible for full relief, but those
who’ve managed to make payments on their loans may not be eligible for that same full relief.
Recent news stories have highlighted that even in the high-profile case of Corinthian and after
the Department of Education attempted to electronically notify certain former students of their
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eligibility to pursue borrower defense discharges, many are still unaware of their rights.38 To
date, only 23,185 former students from across all enrollment dates have applied for relief,39
despite a total enrollment of 224,000 students in the 2009-2010 school term alone.40 This further
underscores the point that many former students simply are not aware of their right to a borrower
defense. A significant portion of those 224,000 students enrolled in 2009-2010, and many of
those enrolled prior, would not be eligible for refunds of amounts paid had the proposed six-year
statute of limitations been in place previously. In addition, any former Corinthian student with
FFEL-only loans would in theory also have missed the proposed statute of limitations had it been
in place today, given that FFEL loans all predate July 2010.
Finally, in the Proposed Rule, the Department itself proposed that closed school discharges
should be automatically granted after three years – without application – so long as a borrower is
eligible.41 This proposal, which we strongly support, implicitly acknowledges the difficulty of
notifying all borrowers of their rights, and the fact that not everyone who may want relief will
know to pursue it in a timely way. This implicit admission, along with the Corinthian example,
shows that a six-year statute limitation on borrower defenses as it relates to paid debts would
leave out many wronged borrowers.
VII.

Fix loopholes in forced arbitration prohibition

We strongly support the intent of the Department to protect students from forced arbitration
clauses at schools receiving Title IV funds. As Undersecretary Mitchell said in March 2016, the
Department’s aim is to “ensure that no college can dodge accountability by burying ‘gotchas’ in
fine print.”42 However, for this goal to be fully realized, there are a number of loopholes in the
current rule that need to be closed.
AFR is a co-signer of a coalition letter led by Public Citizen which outlines several suggestions
to that end, including: forbidding schools that seek Direct Loan funding from relying on any predispute arbitration agreements; ensuring that the proposed amendments to § 685.300 apply to all
students at a school, not just those with Direct Loans; and making the scope of claims covered by
the rule as broad and clear as possible.43 We support the recommendations made in this coalition
letter, and urge the Department to adopt them.
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VIII. Warnings for Students
We applaud the Department’s plan to require proprietary schools with poor loan repayment
outcomes to warn students, and also appreciate the Department’s plan to conduct consumer
testing of these warnings.44
Former Corinthian student Jessica King, a member of the Debt Collective who graduated from
Everest Newport in 2008, and who was also one of the attendees in the April 2015 meeting with
the Undersecretary Ted Mitchell,45 has repeatedly stated that had she been aware of either the
investigations, poor job placement rates, or poor repayment rates at her campus, she would have
never attended. In a personal correspondence, she pointed out an July 2014 NYTimes article
noting that Everest Newport would have failed the original gainful employment standard.46 The
plain language warnings the Proposed Rule requires for schools with poor loan repayment
outcomes are an important improvement over the status quo, which leaves students to find out
only once it’s too late that, as Jessica King found, employers would not hire graduates of her
school,47 and that her resume was better without the Everest degree on it.48
Warnings like those outlined in the Proposed Rule will do much to ensure that students are
informed of the risks of attending schools with poor loan repayment outcomes. We also
appreciate the Department clarifying that “the institution must ensure that the warning or
disclosure is the only substantive content in the message unless the Secretary specifies
additional, contextual language to be included in the message.”49 We urge the Department to
further clarify that this message not be buried in a high volume of non-substantive content in the
message delivered to the borrowers.
IX.

Conclusion
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We welcome the steps the Department has taken in this Proposed Rule and thank you for the
opportunity to comment on these matters. We hope that you will seriously consider the
recommendations we have set forth which will allow the Department to actualize the opportunity
this Proposed Rule presents. For questions, please contact Alexis Goldstein, AFR’s Senior Policy
Analyst, at 202-466-1885.
Sincerely,
Americans for Financial Reform
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